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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code (Code) in
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effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

The issue for decision is whether petitioner was engaged in
a trade or business during 2003, 2004, and 2005 which woul d al |l ow
himto deduct expenses clained on Schedule C, Profit or Loss From
Busi ness, for these years. |If petitioner was not engaged in a
trade or business, then a second issue for decision arises as to
whet her petitioner is entitled to deduct those expenses under any
ot her provisions of the Code.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in New
York State when he filed his petition.

After graduating fromthe Tal nudi cal Acadeny of Baltinore,
Maryl and, petitioner studied at and received his rabbinical
ordi nation from Hebron Yeshiva Knesset |srael (Hebron Yeshiva) in

Jerusalem Israel.! A yeshiva is a rabbinical semnary.

The prestigious Hebron (spelled alternately as Hevron or
Chevron on many docunents depending on the translation from
Hebrew to English) Yeshiva originated in the 1800s in Sl abodka,
Lithuania. Follow ng the tunmultuous aftermath of World War |
the yeshiva relocated to Hebron in Pal estine, which was then
under a British Mandate. |In August 1929 many nenbers of the
Hebron Jewi sh community, including teachers and students of the
yeshiva, were killed in a massacre. The yeshiva resettled in the
Geul a section of Jerusalemand formally renamed the school the
“Hebron Yeshiva Knesset Israel” in nmenory of the students and

(continued. . .)



- 3 -

Petitioner returned to the United States, where he earned a
bachel or’ s degree in econom cs from Queens College in New York
and a master’s degree in educational research fromCty Coll ege
in New York. Followng a brief stint as a Talnud teacher at a
yeshiva in Mam, Florida, petitioner returned to the Cty
Col | ege of New York, where he worked for many years in the
educational research field. Then he rejoined the Tal nudi cal
Acadeny of Baltinore as a fundraiser

On or about August 29, 1988, petitioner signed an enpl oynent
contract with Rabbi Chevroni, the adm nistrator of G vat
Mordechai. The contract called for petitioner to serve a 6-nonth
trial period starting Septenber 1, 1988, as full-tinme executive
di rector of Hebron Yeshiva’'s New York City office. The New York
office has the official nanme “American Friends of Hebron Yeshiva
in Jerusalem Inc.” (American Friends). The contract stated that
petitioner’s official title was “President of the Friends of the
Yeshiva in Anerica”, and that his principal responsibilities were
to oversee office functions such as collection, donor mailing

lists, and bookkeeping and to raise funds from supporters in the

Y(...continued)
teachers who died there. Because of its |ocation, the yeshiva
becanme known as Hebron Yeshiva Geula (Geula). Because of its
growm h, around 1975 Hebron Yeshiva opened a second, nobre spaci ous
| ocation in the G vat Mrdechai section of Jerusalem This
second | ocati on became known as Hebron Yeshiva G vat Mordechai
(G vat Mrdechai) and | eft Hebron Yeshiva with two branches,
Geul a and G vat Mordechai, operating under one charter.
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United States and Canada. The pay was $45, 000 per year.
Petitioner, in addition to his salary, was to receive 15 percent
of all incone arising fromnew contributors to the Yeshiva that
he brought in personally. The percentage was reduced to 10
percent if the contributor earmarked the donation for the
bui I ding fund and gave nore than $100, 000.

Earlier, two American sisters fromTitusville, Pennsylvania,
Rebecca and Mrrel Davis, created sizable charitable trusts
through their wills. Each sister directed that Hebron Yeshiva
was to receive 19 percent of the trust’s annual incone.

Petitioner |earned of the sisters’ trusts through his position
wi th Anerican Friends.

After Hebron Yeshiva established a second canmpus, G vat
Mor dechai’s enrol Il nent grew rapidly. The record is not clear
about the ensuing events, but it appears that the |eader of
Geul a, Rabbi Sarna, and the | eader of G vat Mrdechai, Rabb
Chevroni, had a dispute. Rabbi Sarna and Rabbi Chevroni tried to
find a solution, but eventually, they went to a religious court
to resolve the matter. Apparently, the religious court suggested
that they dissolve the unified charter, operate under separate
names, and seek civil arbitration to divide the assets and
i ncone.

I n Novenber 1990 for unknown reasons Rabbi Chevron

term nated petitioner’s job with Arerican Friends. Petitioner,
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with his knowl edge as the former director, approached Rabbi Sarna
and offered to provide information that m ght be valuable in the
arbitration. On or about Decenber 26, 1990, petitioner signed a
contract drafted by Rabbi Sarna. The contract stated that
petitioner would have available certain information related to
Anmerican Friends’ assets, donor mailing lists, and transfers to
Hebr on Yeshi va.

As conpensation for the information, the contract called for
petitioner to receive one of three percentages depending on the
reacti on of Rabbi Chevroni to Rabbi Sarna’s contract with
petitioner. |If the contract caused Rabbi Chevroni to provide
previously undi sclosed information to the arbitrator, then
petitioner would receive 15 percent of the anount that Geul a
received over 5 years as a result of the arbitrator’s decision
However, if Rabbi Chevroni was not forthcom ng and Rabbi Sarna
needed petitioner’s information, then petitioner’s percentage
woul d be 30 percent. Finally, if Rabbi Chevroni offered Geula a
fi xed annual paynment and Geul a did not need to contact the donors
on the Anerican Friends’ mailing lists, then petitioner’s
percentage woul d be one-third. The contract al so provided that
i f Rabbi Sarna and petitioner were to have any other joint
projects in the future, then at that tinme they would agree on

petitioner’s conpensation for such cooperation.



- 6 -

It turned out that Rabbi Sarna did need and petitioner did
furni sh val uabl e information, such as donor lists and funding
figures from Anerican Friends. Apparently, at sone point
afterwards the | eadership of the two branches formally dissol ved
t he parent corporation through Israel’s Registrar of Corporations
and officially established two separate entities: “Hebron Yeshiva
Guel a” and “Hebron Yeshiva Knesset |srael--Gvat Mrdechai”. The
| eaders al so apparently agreed to divide donations and perhaps
certain assets, in aratio of 70 percent to G vat Mrdechai and
30 percent to Geul a.

Petitioner, who was living in Brooklyn and who was now out
of a job, tried his hand as an i ndependent nortgage broker. In
1990 he paid $5,200 to buy a one-bedroom cooperative (co-op)
apartnent on the Upper Wst Side of Manhattan. Around 1994
petitioner also entered into an oral agreenent w th Rabbi Sarna
to raise funds for Geula in exchange for one-third of the
donations he generated. On occasion, petitioner would neet with
nortgage clients and fundraising donors at the co-op apartnent,
but nore often he would go to the client’s or donor’s | ocation.
He woul d al so call donors and read the New York Tinmes for |eads.
Intermttently, Rabbi Sarna would visit the United States,
sonetinmes for up to 6 to 7 weeks to neet with people and help
with fundraising. Very often on these visits Rabbi Sarna woul d

stay at petitioner’s co-op apartnent. Petitioner did not charge
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himrent. Apparently, at sonme point petitioner began to include
a Schedule Cwith his annual inconme tax return to clai m business
deductions for expenses related to his nortgage activities,
fundrai sing efforts, and co-op apartnent.

In 1998 petitioner began working full time for the New York
City Departnment of Finance, where he continues to work full tinme
to date. Even though petitioner’s nortgage efforts ended
sonetinme during the first half of 2003, petitioner continued to
deduct apartnent and ot her expenses on Schedul es C through the
end of 2005. He did not |ist a business nane, principal
activity, or business code on the Schedules C. Petitioner
gener ated donations to Geula of about $40,000, $25,000, and zero
in 2003, 2004, and 2005, respectively. In 2003 petitioner
traveled to and stayed in Israel for 13 days, during which tine
he met with Rabbi Sarna and other |eaders at Geula to discuss
fundrai sing. Petitioner deducted the cost of the trip on the
2003 Schedul e C.

By this time, unfortunately for petitioner, he still had not
recei ved a penny from Geul a, either under the contract or for his
subsequent fundraising activities. Petitioner did not press his
cl ai m because he assuned the paynents woul d be forthcom ng after
CGeul a started receiving funds under the agreenent to split incone
30/ 70 with G vat Mrdechai. However, in 2003 Rabbi Sarna

indicated to petitioner that Geula would not pay himfor prior
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years. |In February 2004 petitioner traveled again to |srael,
this time staying for 12 days. He confronted Rabbi Sarna
regardi ng paynment under the contract. Petitioner received no
paynment or comm tnment from Rabbi Sarna. As a consequence, before
returning honme petitioner nmet with and engaged an Israeli |aw
firmto sue Geul a and Rabbi Sarna. Petitioner deducted the
travel expenses related to the 2004 trip on Schedule C.

After returning to New York, petitioner continued to
fundraise intermttently for Quel a because he wanted to maintain
his relationship with the institution during the litigation.
However, petitioner stopped fundraising conpletely by the spring
of 2005, and in |ate Cctober 2005 petitioner noved out of
Brooklyn and into the co-op apartnent. After October 2005
petitioner stopped claimng Schedul e C deductions for apartnent
expenses.

In May 2007 the initial phase of his Israeli litigation
concl uded when the District Court of Jerusalem Israel, ruled
that petitioner was entitled to receive 7 percent of the suns
that Geula was to receive over a 5-year period from G vat
Mordechai. Because petitioner was dissatisfied with the judicial
deci sion of what he believed was an unfairly | ow percentage, he
appealed to the Israeli Suprene Court.

Around Decenber 2007 a few days after a pretrial conference

wth a justice of the Israeli Suprenme Court, petitioner and Rabb
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Sarna reached a settlenent. They agreed petitioner is to receive
“12 percent of all nonies fromthe Sisters’ Fund to be obtained
by Hebron Yeshiva Geula, dating on a yearly basis, back to 1986
and fromthe date the first nonies are received for the next 5
years--22.5 percent”. From 1986 to 2003 G vat Mordechai received
about $10 million in donations through American Friends, of which
it owes Ceula about $3 mllion.

The record is not clear as to the source of the donations
and whet her the percentages in the settlenent refer solely to
donations fromthe sisters’ trusts or to all funds Geula is to
receive from G vat Mrdechai. Before the settlenent,
petitioner’s Israeli attorney estimated petitioner could receive
a judgnent between $200,000 to $250,000. After the settl enent
petitioner estimated Geul a owed himnore than $400, 000. Through
the date of trial in February 2008 petitioner still had not
recei ved any paynent from Ceul a.

Petitioner tinely filed his 2003 through 2005 Federal incone

tax returns. He reported the follow ng taxable incone:

2003 2004 2005
Wages $57, 409 $67, 925 $71, 382
State tax refund 2,039 4, 295 3, 258
Busi ness i ncone/ (| oss) (36, 509) (27, 373) (26, 327)
Pensi on distribution 1,731 1,303 1, 700
Adj usted gross incone 24,670 46, 150 50, 013
Item zed deductions 7,973 10, 159 9, 853
Personal exenption 3, 050 3,100 3, 200

Taxabl e i nconme 13, 647 32,891 36, 960
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The detail for each Schedule C, is as foll ows:

2003 2004 2005
| ncone - 0- - 0- - 0-
expenses:
Adverti sing $300 - 0- - 0-
Legal fees - 0- $6, 000 $7, 800
Medi cal expenses 2,870 - 0- 3,212
Mor t gage i nt erest 254 183 172
NYCERS pensi on buyback 18, 456 - 0- 2, 380
Real estate taxes 823 - 0- 642
Travel 1, 740 1, 650 -0-
O her expenses: N A 12,774 N A
Apt . mai ntenance fees 9, 544 9, 544 10, 470
Newspapers, nagazi nes 340 N A - 0-
Tel ephone 1,483 N A 652
Petitioner discrepancy? 699 7,222 999
Profit/ (| oss) (36, 509) (27,373) (26, 327)

For 2004 the Court received a transcript of
petitioner’s account instead of a tax return. As a result,
no breakout was avail able of petitioner’s “Qher expenses”,
which the transcript reported as $12,318. However, the
stipulation of facts states that petitioner deducted $9, 544
in apartnment mai ntenance fees, |eaving $2,774 as “Q her
expenses”.

2Petitioner prepared his tax returns manually. |In each
year the sum of the individual expenses did not add up to
and were less than the total anount of expenses that
petitioner reported on Schedule C. Petitioner did not
expl ain the di screpanci es.
Respondent audited petitioner’s tax returns for 2003 through
2005 and determ ned that petitioner’s fundraising and ot her
activities did not rise to the level of an active trade or
busi ness. Consequently, respondent disallowed petitioner’s

Schedul e C deductions. Respondent, however, allowed petitioner’s
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deductions for nortgage interest and real estate taxes on
Schedul e A, Item zed Deducti ons.

As a result of all of the above adjustnents, respondent
i ssued a notice of deficiency dated Decenber 15, 2006,
determ ni ng deficiencies of $7,410, $6,638, and $6,375 in
petitioner’s Federal incone taxes for 2003, 2004, and 2005,
respectively.? Petitioner tinmely petitioned this Court seeking
al  owance of his Schedul e C deducti ons.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and the taxpayer bears
the burden of showing that the determnation is in error. Rule

142(a)(1); Welch v. Helvering, 290 U S 111, 115 (1933). Under

section 7491(a), a taxpayer nmay shift the burden to the

Comm ssi oner regarding factual matters if the taxpayer produces

credi bl e evidence and neets the other requirenents of the

section. Petitioner has not raised the burden of proof as an

i ssue, and therefore, the burden remains with petitioner.
Deductions are a matter of |egislative grace, and the

t axpayer bears the burden of proving his entitlenent to a

deducti on. | NDOPCO, Inc. v. Conmi ssioner, 503 U.S. 79, 84

(1992); New Colonial lIce Co. v. Helvering, 292 U S. 435, 440

2The Court rounded all dollar anmpbunts in this opinion to the
near est doll ar.
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(1934). Section 6001 requires taxpayers to maintain records
sufficient to establish the anount of each deduction. See also
sec. 1.6001-1(a), (e), Inconme Tax Regs. Taxpayers may deduct
only the business expenses that they can substantiate. Ronnen v.

Comm ssioner, 90 T.C. 74, 102 (1988).

A taxpayer may deduct ordinary and necessary expenses that
he pays in connection with the operation of a trade or business.

Sec. 162(a); Boyd v. Comm ssioner, 122 T.C 305, 313 (2004). To

be “ordinary” the expense nust be of a comon or frequent

occurrence in the type of business involved. Deputy v. du Pont,

308 U. S. 488, 495 (1940). To be “necessary” an expense nust be
“appropriate and hel pful” to the taxpayer’s business. WIlch v.

Hel vering, supra at 113. Additionally, the expenditure nust be

“directly connected with or pertaining to the taxpayer’s trade or
busi ness”. Sec. 1.162-1(a), Income Tax Regs. Section 262(a)
di sal | ows deductions for personal, living, or famly expenses.

| f a taxpayer establishes that an expense is deductible but
is unable to substantiate the precise anount, we may estimate the
anount, bearing heavily against the taxpayer whose inexactitude

is of his own maki ng. Cohan v. Comm ssioner, 39 F.2d 540, 543-

544 (2d G r. 1930). However, the taxpayer nust present
sufficient evidence for the Court to forman estimate because

w t hout such a basis, any all owance woul d anount to ungui ded
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| argesse. WIllians v. United States, 245 F. 2d 559, 560-561 (5th

Cir. 1957); Vanicek v. Conm ssioner, 85 T.C 731, 742-743 (1985).

|. Wiether Petitioner WAs Engaged in a Trade or Busi ness

Respondent determ ned that petitioner was not engaged in
fundrai sing or any other activity sufficient to qualify the
expenses for 2003, 2004, and 2005 as section 162 busi ness
deductions on Schedul e C.

To be engaged in a trade or business within the nmeaning of
section 162(a), an individual taxpayer nust be involved in the
activity wwth continuity and regularity, and with the primary

pur pose of deriving a profit. Conm ssioner v. G oetzinger, 480

U S 23, 35 (1987); Ranciato v. Conm ssioner, 52 F.3d 23, 25 (2d

Cr. 1995), vacating and remanding T.C Menp. 1993-536. Wet her
the taxpayer is carrying on a trade or business requires an
exam nation of all of the facts and circunstances in each case.

Conmi ssioner v. (oetzinger, supra at 36; Ranciato v.

Conmi ssi oner, supra at 25.

Al t hough a reasonabl e expectation of a profit is not
required, the taxpayer’s profit objective nust be actual and

honest . Ranci ato v. Conm ssioner, supra at 25; Dreicer V.

Comm ssioner, 78 T.C. 642, 644-645 (1982), affd. w thout

publ i shed opinion 702 F.2d 1205 (D.C. Cr. 1983); sec. 1.183-
2(a), Incone Tax Regs. Whether a taxpayer has an actual and

honest profit objective is a question of fact to be answered from
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all of the relevant facts and circunstances. Ranci ato v.

Conmi ssi oner, supra at 26. Hasti ngs v. Conmm ssioner, T.C. Meno.

2002-310; sec. 1.183-2(a), Incone Tax Regs.

The pertinent regulations set forth a nonexhaustive |ist of
factors that may be considered in deciding whether a profit
obj ective exists. These factors include: (1) The manner in
whi ch the taxpayer carries on the activity, (2) the expertise of
t he taxpayer or his advisers, (3) the tinme and effort the
t axpayer expended in carrying on the activity, (4) the taxpayer’s
expectation that assets he used in the activity would appreciate
in value, (5) the success of the taxpayer in carrying on other
simlar or dissimlar activities, (6) the taxpayer’s history of
i ncone or |osses with respect to the activity, (7) the anmount of
occasional profits, if any, which the taxpayer earned, (8) the
financial status of the taxpayer, and (9) the el enents of

personal pleasure or recreation. Golanty v. Conmm ssioner, 72

T.C 411, 426 (1979), affd. w thout published opinion 647 F.2d
170 (9th Cr. 1981); sec. 1.183-2(b), Incone Tax Regs. No single

factor or group of factors is determnative. &lanty v.

Conm ssi oner, supra at 426. A final determnation is made only

after a consideration of all of the relevant facts and
ci rcunst ances.
Sonetinme during the first half of 2003 petitioner ended his

nort gage brokerage activity. He did not receive any incone from
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t he nortgage business during the years in dispute. Therefore at
t he outset we conclude on the basis of the above factors that
petitioner was not in the trade or business of being a nortgage
broker during the years at issue.

Petitioner’s fundraising activities require greater
anal ysis. Petitioner received no paynents for his fundraising
efforts during 2003, 2004, or 2005. Petitioner spent the bul k of
his working hours maintaining his full-time job with the city.
In 2003 petitioner’s fundraising efforts were infrequent and
petitioner did not conduct his efforts wwth the continuity or
regularity that section 162 requires. Petitioner curtailed his
fundrai sing activities even further after February 2004 when he
started suing Geula and Rabbi Sarna, and he ceased fundrai sing
entirely by spring 2005. Inportantly, the law holds that a
sporadic activity does not qualify as a trade or business.

Conmi ssi oner v. (oetzinger, supra at 35.

Petitioner has not established a profit objective for his
fundrai sing activity on behalf of Geula. W observe that
petitioner did not receive any paynent for his efforts during the
years at issue and that he did not conduct the activity on a
regul ar basis. Further, petitioner, as a rabbi, my find it a
ri ghteous deed to hel p Jewi sh causes and raise funds for his alm
mater. Likew se, petitioner’s efforts in trying to gain paynent

fromthe contract was not an ongoing trade or business wthin the
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meani ng of section 162 but rather was an activity that fits well
under the definition of section 212 as an endeavor petitioner
pursued for the collection of incone due him

For all the foregoing reasons, we hold that petitioner’s
fundrai sing activity was not a trade or business during 2003
t hrough 2005. Although petitioner may not deduct his expenses as
section 162 trade or business expenses on Schedul e C, other
sections all ow deductions for sone of the expenses as item zed
deductions on Schedule AL W now di scuss each of the disputed
expenses.

1. Deducti bility of Expenses

A.  Advertising

Petitioner sent a $300 check dated April 16, 2003, to his
synagogue in New York to display the nanme of his nortgage
busi ness in an advertising brochure printed for the synagogue.
| nstead, the synagogue |isted petitioner’s personal nane on a
one-page “Scroll of Honor” for a June 2003 |uncheon. Petitioner
deducted the $300 on Schedule C in 2003 as an advertising
expense.

Because we have already concluded that petitioner was not in
the trade or business of nortgage brokering during 2003, he may
not deduct the paynent as an “above the |ine” advertising
expense. Simlarly, because petitioner did not wite the check

with detached and disinterested generosity, the paynent is not
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deducti bl e as a Schedule A charitable contribution. See Sklar v.

Comm ssioner, 125 T.C 281, 291-292 (2005), affd. 549 F.3d 1252

(9th GCr. 2008). |If petitioner had received any incone fromhis
nortgage activity, he would have had to report the incone.
Therefore, petitioner may deduct the $300 as a section 212

m scel | aneous item zed deduction incurred for the production of

i ncone subject to the 2-percent floor that section 67(a) inposes
on section 212 expenses.

B. Legal Fees

Petitioner deducted $6,000 and $7, 800 for 2004 and 2005,
respectively, on Schedules C for paynents to an Israeli law firm
Petitioner had engaged the firmto press his |egal claimagainst
Ceul a and Rabbi Sarna for paynent under the contract.
Petitioner’s only substantiation for the expenses was a letter
fromthe Israeli law firmstating that pertaining to the
litigation, petitioner paid $7,000 in 2004 and $5, 800 i n 2005.

Because petitioner’s |litigation expenses arose from a
contract right generating incone, he may deduct the |egal fees
under section 212(1) as m scellaneous item zed deductions
incurred for the production or collection of incone. See United

States v. Glnore, 372 U S. 39, 48 (1963); Conmm ssioner V.

Doering, 335 F.2d 738, 741 (2d Gr. 1964), affg. 39 T.C 647

(1963). Respondent acknow edged that petitioner’s |legal fees are
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deducti bl e under section 212 but disallowed the deduction because
petitioner did not substantiate the fees.

W find the law firms letter to be credi ble evidence, and
therefore we hold that petitioner may deduct the | egal fees the
law firmreported, subject to the 2-percent limtation that
section 67(a) inposes on section 212 expenses. See Knight v.

Comm ssioner, 552 U.S. _, , 128 S. . 782, 785 (2008); sec.

1.67-1T(a)(1)(ii) and (2), Tenporary Incone Tax Regs., 53 Fed.
Reg. 9875 (Mar. 28, 1988).

C. Medi cal Expenses

Petitioner deducted $2,870 and $3, 212 for 2003 and 2005,
respectively, on Schedules C for nedical expenses. He may have
al so cl ai ned nedi cal expenses in 2004 on Schedul e C which
respondent’s transcript may have included in “Qher Expenses”, or
whi ch petitioner may have included as part of the discrepancy in
adding up his total expenses.

Section 213 permts a deduction for nedical expenses that
t axpayers incur and which insurance does not cover, but only to
the extent that the expenses exceed 7.5 percent of the taxpayer’s
adj usted gross incone. Further, section 1.213-1(h), Inconme Tax
Regs., requires taxpayers to substantiate their nmedi cal expenses
by providing the nanes and addresses of the persons or
organi zations to whom they nmade paynent and the anounts and dates

of the paynents.
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W have sone | eeway because of Cohan v. Conm ssioner, 39

F.2d 543-544 (2d Cr. 1930). However, petitioner has not

provi ded doctors’ invoices, printouts from pharmacies, or any

ot her evidence fromwhich we can forma reasonabl e esti mate of

t he expenses he paid. Moreover, petitioner would have to
establish that his paynents went for qualifying nmedical expenses
and that insurance did not cover or reinburse the paynents. For
the foregoing reasons, petitioner may not deduct nedi cal expenses
for 2003, 2004, or 2005.

D. NYCERS Pensi on Buyback

During 2003 and 2005 petitioner paid $18,456 and $2, 380,
respectively, to “buy back” pension credits with the New York
City Enployee Retirement System (NYCERS). The buy back program
is an option for NYCERS nenbers who previously worked for a
public enployer within New York State and who at that tine did
not participate in NYCERS. Eligible nmenbers may buy pension
credits in NYCERS for their prior State enploynent. Petitioner
funded his buy backs by witing a $16, 784 check in 2003 and by
paying for the remai ning 2003 and 2005 buy backs through payrol
wi t hhol di ngs.

Petitioner makes two argunents to support the validity of
t he deductions. First, petitioner contends that his paynents
should qualify as deducti bl e enployer contributions. However, as

not ed above, petitioner has not established that he was operating
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a business during 2003 through 2005; and further, he made the
contributions as an enployee of New York City, not as an

enpl oyer.

Secondly, petitioner contends that the conbination of the
follow ng two sentences in NYCERS s brochure Buy Back No. 901, at
2, disallows a deduction only when an enpl oyee pays for the buy
back through payroll w thholdings: (1) “Menbers generally have

three options to purchase Previous Service: |unp sum payrol

deductions, or roll over funds froma 457 or 403(b) Deferred

Conpensation Plan”; and (2) “If you pay for your Previous Service

t hrough payrol |l deductions, those deductions are subject to
Federal, State, and |ocal incone taxes.” However, to the extent
that those sentences are relevant, they focus narromy on the
taxation of payroll w thhol dings and do not overcone the broader
and nore pertinent |anguage in the brochure which states
explicitly that “There is no tax advantage to buyi ng-back tine.”
Moreover, froma legal standpoint it is long settled that
enpl oyee contributions to a pension plan are not deducti bl e under
section 162 (business expenses), section 212 (expenses for the
production of incone), or any other section of the Code. Mller

v. Conmm ssioner, 144 F.2d 287 (4th Cr. 1944), affg. Taylor v.

Commi ssioner, 2 T.C. 267 (1943); Sins v. Conm ssioner, 72 T.C.

996, 1005 (1979); Davidson v. Conm ssioner, 42 T.C. 766, 769

(1964) .
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The courts have held that two main reasons explain why

enpl oyee contributions are not deductible. First, one can view

an enployee’s contributions to a pension plan as a capital

contribution that the enpl oyee recovers without tax after he or

she begins to receive the pension benefit. Sins v. Conm Ssioner,

supra at 1005. Secondly, if the contributions are an expense,
then they are a nondeducti bl e section 262 paynent for personal,
living, or famly expenses. |d.

For all the foregoing reasons, petitioner may not deduct his
buy back paynents.

E. Travel

Petitioner deducted travel expenses of $1,740 and $1, 650 for
13- and 12-day stays in Israel in April through May 2003 and in
February 2004, respectively. These expenses consisted of $975
and $767 for airfare, respectively, with the remai nder for each
year going to neals and incidentals which petitioner conputed
using a per diemrate of approximtely $50 per day. Petitioner
testified that during the 2003 trip he discussed fundraising with
Rabbi Sarna and other |eaders at Geula, and that during the 2004
trip he confronted Rabbi Sarna and engaged an Israeli law firmto
try to collect paynent fromthe contract. Because petitioner was
not engaged in the trade or business of fundraising during 2003
or 2004, none of the travel expenses are deductible as section

162 busi ness expenses. However, regarding the 2004 trip, we
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di scuss bel ow whet her the travel expenses are deducti bl e under
section 212.

Section 212 allows a deduction for travel expenses that
t axpayers incur for the production or collection of inconeg;
however, section 274(d) requires substantiation before a
deduction can be allowed. Wen a trip consists of personal and
busi ness activities the taxpayer may deduct the travel expenses
only if the tripis related primarily to the business purpose,

which is a facts and circunstances inquiry. Rudolph v. United

States, 370 U. S. 269, 275-276 (1962). For travel outside the
United States, section 274(c)(1l) generally disallows a deduction
for the portion of the expense that is not allocable to the

i ncome- produci ng activity. However, section 274(c)(2) provides
an exception to section 274(c)(1) if the trip qualifies under one
of two exceptions: (A) The trip does not exceed 1 week, or (B)
the portion of the trip not attributable to the taxpayer’s
section 212 activities constitutes |less than 25 percent of the

total tinme of the stay. Hi ntze v. Comm ssioner, T.C Mno.

2001- 70.

Regardi ng petitioner’s 2004 trip to Israel, we note that
because he is an Othodox rabbi, and because he studied for and
received his ordination in Israel, he had religious and personal
reasons for visiting there. Qut of his 12 days in Israel, we

give petitioner the benefit of the doubt and estinmate that he
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spent 3 days (25 percent of his stay) discussing the 1990
contract with Rabbi Sarna and with the Israeli law firm Because
3 out of 12 days is well less than 75 percent of the tinme he
stayed in the country, petitioner’s 2004 trip was primarily
personal, and therefore, he may not deduct his airfare.

However, under section 274(c)(1) the portion of his expenses
allocable to his section 212 activities nmay be deductible. Sec.
274(c)(2). The Conmm ssioner, under authority of section 274(d),

i ssues annual revenue procedures that rely on nonthly rates
published by the U S. Departnent of State, Bureau of

Adm nistration, to allow a conbi ned per diem neal and incidental
rate for Jerusalem Israel, of $84 per day for April and May

2003, as well as $84 per day for February 2004. Johnson v.

Comm ssi oner, 115 T.C. 210, 217 (2000); sec. 1.274-5(j), Ilncone

Tax Regs.; Rev. Proc. 2002-63, 2002-2 C.B. 691 (for the 2003
trip); Rev. Proc. 2003-80, 2003-2 C.B. 1037 (for the 2004 trip).
Consequently, petitioner is entitled to a 2004 deduction for
nmeal s and incidental expenses of $252 ($84 x 3 days), subject to
the 50-percent limtation on neals and entertai nment that section
274(n) inposes, and subject to 2-percent floor that section 67(a)

I nposes on section 212 expenses. See Johnson v. Conm Ssi oner,

supra at 215.
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F. Co- Op Apartnent Mii ntenance Fees, Newspaper and Magazi ne
Subscri ptions, and Tel ephone Expenses

On Schedul es C for 2003, 2004, and 2005 petitioner deducted
$9, 544, $9,544, and $10, 470, respectively, for co-op maintenance
fees on his Upper West Side co-op apartnent. Likew se,
petitioner deducted $1,483 and $652 on Schedul es C for tel ephone
service at the co-op apartnent for 2003 and 2005, respectively.
Petitioner al so deducted $340 on Schedule C for 2003 for a
subscription to the New York Tinmes newspaper, and briefly, to New
York Magazine. Petitioner testified that on occasion, he net
wi th potential donors at the apartnent, Rabbi Sarna on occasion
stayed there, about 80 percent of the tel ephone usage was for
fundrai sing, and he read the newspaper for fundraising |eads.

Section 262(a) disallows a deduction for personal, |iving,
or famly expenses. The taxpayer bears the burden of proving
that an expense was for a business or income-producing purpose

rather than for personal reasons. Malliser v. Conm ssioner, 72

T.C 433, 437 (1979). For an expense to be deductible, the
t axpayer nust show that he incurred the expense primarily to
benefit his business, and the expense nmust have had a proxi mate
rather than a renote or incidental relationship to the taxpayer’s
busi ness. |d.

Specifically, the purchase of general circul ati on newspapers

is a personal expense that taxpayers nmay not deduct. Stenkowski

v. Conmm ssioner, 690 F.2d 40 (2d Cr. 1982), affg. in part and
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revg. in part 76 T.C. 252 (1981). As to the tel ephone expenses,
petitioner noved into the co-op apartment in Cctober 2005.
Because petitioner has not substantiated the pre-residenti al
i ncome- produci ng use, the clainmed deduction nust be disall owed
under section 262(a). Further, once the apartnment becane
petitioner’s residence near the end of 2005 the tel ephone
expenses woul d becone subject to section 262(b), which disallows
a deduction with respect to the first telephone line to a
t axpayer’ s residence.

Mor eover, as we have previously discussed, petitioner was
not conducting fundraising during 2003 through 2005 with
sufficient continuity and regularity to qualify his expenses as
deducti bl e section 162 trade or business expenses on Schedul es C.
Further, petitioner has not shown how t hese expenses are
proxi mately and not incidentally related to his attenpts to
col l ect paynent fromthe contract.

For all the foregoing reasons, petitioner may not deduct the
apartnent nai ntenance fees, tel ephone charges, or newspaper
subscri ptions.

Concl usi on

To reflect our disposition of the issues,

Deci sion will be entered

under Rul e 155.




